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1. City of Thunder Bay Appeals Tribunal 01-2025
Chair: TBD

Please note that external documents contained within this agenda may not be
fully accessible. To obtain an accessible version of this agenda, please contact
the Office of the City Clerk at 625-2230 extension 9. 

2. Members
Jennifer Fenton
Andrew Garro
Sarah Hamlin
Shaun Kennedy
Andreas Petersen

3. Officials
Dana Earle, Deputy City Clerk & Secretary to the Appeals Tribunal
Katie Piché, Council & Committee Clerk
Representative(s) from Municipal Enforcement Services

4. Guests
Property Owner and/or Representative of 512 Marks Street South
Property Owner(s) of 335 Rupert Street
Property Owner and/or Representative of 339 Rupert Street
Property Owner and/or Representative of 235 Grenville Avenue

5. Disclosures of Interest

6. Agenda

6.1 Appeal to the Property Standards Order for 512 Marks Street South 3 - 29
Correspondence received on June 10, 2025 from Jatinder Rattan relative
to 512 Marks Street South. 



Copy of City of Thunder Bay Property Standards Order issued on May
23, 2025 by Municipal Enforcement Officer Matt Mickleburgh. 

 

6.2 Appeal to the Property Standards Order for 335 Rupert Street 30 - 41
Correspondence with attachment received on June 18, 2025 and July 14,
2025 from Brenda Melick, relative to 335 Rupert Street. 

Copy of City of Thunder Bay Property Standards Order issued on June
12, 2025 by Municipal Enforcement Officer Jolene Wiwcharyk. 

6.3 Appeal to the Property Standards Order for 339 Rupert Street 42 - 71
Correspondence received on June 18, 2025 and July 17, 2025 from Kie
Shiroma (Estate of Noriko Shiroma) and from Ericksons LLP on behalf of
the appellant, relative to 339 Rupert Street.  

Copy of City of Thunder Bay Property Standards Order issued on June
12, 2025 by Municipal Enforcement Officer Jolene Wiwcharyk. 

6.4 Appeal to the Property Standards Order for 235 Grenville Avenue 72 - 97
Correspondence received on June 27, 2025 from Joseph Duchesneau
relative to 235 Grenville Avenue.

Copy of City of Thunder Bay Property Standards Order issued on June
12, 2025 by Municipal Enforcement Officer Jolene Wiwcharyk. 

7. Adjournment
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ONTARIO

SUPERIOR COURT OF ruSTICE

IN THE MATTER OF AN APPEAL OF THE CORPORATION OF THE CITY OF THUNDER
BAY PROPERTY STANDARDS ORDER OCCURRENCE # EF:25-501648

BETWEEN

KIE SHIROMA, IN HER CAPACITY AS ESTATE TRUSTEE FOR THE ESTATE OF
NORIKO SHIROMA

Appellant

-and-

THE CORPORATION OF THE CITY OF THI.INDER BAY
Respondent

AFFIDAVIT OF KIE SHIROMA
Swom July 17,2025

I, KIE SHIROMA, of the City of Calgary,inthe Province of Alberta, MAKE OATH AND SAY

AS FOLLOWS:

l. I am the Applicant in this Appeal and the trustee of the land at issue, 339 Rupert Street,

Thunder Bay, Ontario ("the Property" or oomy Property"). As such, I have knowledge of

the matters hereinafter deposed, except as stated to be based on information and belief, in

which cases I have identified the source of my information and believe it to be true.
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4.

5

6.

2. My mother, Noriko Shiroma, purchased the Property on June 10,2016.

3. My mother passed away on January 16,2024 and I have been acting as her Estate Trustee

ever srnce.

Due to The City of Thunder Bay Property Standards Order #EF:25-501648 ("the Order"),

I have been unable to sell the Property and close my mother's estate.

It is my belief that neither my Property, nor I as the Property's trustee, should bear any

responsibility to repair the retaining wall that forms the subject of the Order.

As such, as supported by the contents of this Affidavit and accompanying material, I ask

that the Order be rescinded entirely.

The Property

7

8

My Property is located on the slope of a hill.

As a result, the neighbouring property immediately beside and to the north, 335 Rupert

Street ("the Neighbouring Property") sits at a higher elevation in relation to my Property.

Through correspondence with my realtor, I have learned that my Property was built in

r953.

Through separate correspondence with the City of Thunder Bay Building Department, I

have learned that the building permit for the Neighbouring Property was not granted until

1979,leading me to presume the Neighbouring Property was not built until that year or

shortly thereafter.

As a result of the difference in elevation, a retaining wall sits between the two properties.

9

10

1l
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l3

12. Attached as "Exhibit An' is a photo taken from the Rupert Street sidewalk showing my

Property, the Neighbouring Property, and the retaining wall between them.

The Retaining Wall

14.

The retaining wall is approximately 133 feet long and 3.5 feet above ground-level at the

front of my Property.

Due to the fact that the neighbouring lot slopes upward along the depth of their lot, the wall

grows taller in comparison to the ground-level of my Property to approximately 7.5 feet

tall at the back of my Property.

At the rear of the Neighbouring Property, the wall turns 90 degrees and runs along the back

of the Neighbouring Property for approximately 3 feet, creating an"L" shape.

Two different fences are installed on top of the wall, a black metal fence running the length

of the driveway and a wooden fence enclosing the Neighbouring Property's backyard.

Auached as '6Exhibit B" is a photo taken from behind the properties showing the end of

the wall and the o'L" shape wrapping around the Neighbouring Property.

Through correspondence with the City of Thunder Bay Building Department, I have

learned and have been informed by my solicitors that the City of Thunder Bay has no

records showing when the retaining was built nor records of which side of the property line

the wall was originally on.

An upward sloping paved driveway for the Neighbouring Property runs along the partial

length of the retaining wall.

15

l6

17.

18.

t9
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23

It is my belief that the original purpose of the retaining wall was to "hold up" the

neighbouring driveway and property, preventing erosion towards my Property.

Since then, or potentially at the same time, fences have been built on the wall to enclose

the Neighbouring Property and as a safety precaution for those occupying or visiting 335.

It is my further belief that the wall was originally built as part of the construction of the

Neighbouring Property and was likely on their side of the property line for the following

reasons

First, the retaining wall between the properties is similar in appearance to a smaller

retaining wall at the front of the Neighbouring Property. The other retaining wall can be

seen in the photo attached as "Exhibit C" roughly halfivay between the Neighbouring

Property and its neighbouring property.

Second, before construction of the Neighbouring Property, I believe that the retaining wall

would have had no purpose given that the wall "holds up" the Neighbouring Property's

driveway and properly.

Finally, the wall wraps around the back of the Neighbouring Property.

The Encroachment of the Wall onto My Property

20.

2l

22

24.

25

26 Through images on Google Street View, I have seen that, since at least 2009, the retaining

wall has been progressively leaning towards my Property.

The lean of the wall is greater at the front of the properties than at the back.27.
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28

29.

A preliminary survey completed by JD Barnes Limited In 2025 shows that the retaining

wall is now on my Property at the front of the wall and crosses over into the Neighbouring

Property approximately halfuay down the length of the wall. The neighbouring driveway

also partially crosses into my Property. Attached as "Exhibit D" is the preliminary survey

by JD Barnes Limited in Thunder Bay.

Due to the apparent movement of the wall, and the fact I believe it was built in 1979,I

believe the wall may have originally been entirely on the Neighbouring Property's side of

the property line.

I believe that the progressive lean is entirely caused by the Neighbouring Property and the

resident's use of the same property. Specihcally, I believe that the lean is caused and

contributed to by all or any of the following.

First, by the weight of vehicles continually driving up and down the driveway of the

Neighbouring Property, which is directly adjacent to the wall.

Second, by water run-off and snow accumulation from the Neighbouring Propercty towards

the retaining wall, which may also be exacerbated in winter and spring months (see, for

example, i'Exhibit Att).

Third, by possible negligent construction of the wall including lack of a proper water

drainage system throughout the wall, leading to major hydrostatic pressure and lack of a

proper foundation, leading to bowing, cracking, and other instability.

Fourth, by a tree growing from underneath the retaining wall, with its roots causing

structural instability and force on the wall, resulting in cracks, shifting, and displacement

of the wall. This tree can be seen in 66Exhibit B".

30

31

32.

JJ

34.
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35

36.

Lastly, by a wooden fence built on top of the retaining wall that catches the wind, creating

a "wind sail" that adds significant pressure to the wall. This impact is evidenced by the fact

that the back section of the wall, where the fence is located, shows additional leaning and

curving.

By contrast, my Property does not benefit from nor use the retaining wall except that the

wall prevents the Neighbouring Property from eroding into my Property.

Conclusion

37. I make this Affidavit in support of this Appeal and for no other, improper, or fraudulent

purpose.

SWORN REMOTELY by Kie Shiroma
of the City of Calgary,
in the Province of Alberta,
before me at the City of
Thunder Bay, in the Province of Ontario
this LTth day of July, 2425
in accordance with O.Reg 431f20,
Administering Oath or

' kre sHrRoMA

A , etc.

BRENT C. JOURDAIN
Bardster and Solicitor

)
)
)
)
)
)
)
)
)
)
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"Exhibit A"

Photo taken by me in March 2025 from the sidewalk of Rupert Street. My property is partially
shown to the far right while the neighbouring property is shown to the far left. The retaining wall

w shown in the middle.

Itbls Irili
allfdavil

sworn before ne,
v

BRENT C. JOURDAIN
Banister and Solicitor

(',9

day

A AmqAvml
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Exhibit'6B"

Photo taken by my realtor in April 2025 from behind the properties. My property is shown to the

left while the neighbouring property is shown to the upper right.

lDlslb fra

womMmrB,
U

BRENT C. JOURDAIN
Banister and Solicitor
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Exhibit'oC'o

A screenshot takenfrom Google Street View in June 2025. Original image captured in July
2024. The smaller retaining wall is shown to the centre left of the photo, while the retaining wall

that is the subject of the Order is shown to the right. I have added the blue circles.

trbrb 0tc

swornbefore

day

A FORTAI{I{GAFRDAVTflI

BRENT C. JOURDAIN,;
Barister and Solicitor"
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IN THE MATTER OF AN APPEAL OF THE CORPORATION OF THE CITY OF THUNDER
BAY PROPERTY STANDARDS ORDER OCCURRENCE # EF: 25-501648

B ETWEEN

KIE SHIROMA, IN HER CAPACITY AS ESTATE TRUSTEE FOR THE ESTATE OF
NORIKO SHIROMA

Appellant

-and-

THE CORPORATION OF THE CITY OF THUNDER BAY

Respondent

FACTUM OF THE APPELLANT
RE: PROPERTY STANDARDS ORDER OCCURRENCE # EF: 25-501648

PART I _ OVERVIEW

This is an Appeal brought by Kie Shiroma ("Kie" or "the Appellant") in her capacity as

Estate Trustee for Noriko Shiroma, appealing Property Standards Order with Occurrence

# EF: 25-501648 ("the Order").

The Appellant seeks revocation of the Order on the basis that neither she, in her capacity

as Estate Trustee, nor 339 Rupert Street, Thunder Bay, Ontario ("the Property" or "339"),

bear responsibility for addressing the deficiencies described in the Order.

The Appellant maintains that the neighbouring property, 335 Rupert Street ("the

Neighbouring Property" or o'335"), and its owners bear full responsibility for repairing the

retaining wall described in the Order.

1

2.

a
J
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PART II - OF F'ACTS

Kie is the child ofNoriko Shiroma, who owned 339 Rupert Street from 2016 until her death

in2024.

Since her mother passed in 2024, Kie has held the Property in trust as her late mother's

Estate Trustee.

The Property is immediately to the south of 335 Rupert Street.

The Property was built in 1953 while 335 was built many years later, likely between 1979

and 1980.

The retaining wall described in the Order lies between the two properties and prevents the

Neighbouring Property from collapsing into 339, as well as supporting the neighbouring

driveway and backyard. The retaining wall wraps around the back of the Neighbouring

Property for approximately 3 feet.

The retaining wall is similar in appearance to a smaller retaining wall between 335 and its

neighbouring property, 333 Rupert Street.

Over time, the retaining wall that is the subject of the Order has leaned toward 339 to the

extent that the City of Thunder Bay has now deemed it ahazard.

No records have been recovered from the City of Thunder Bay Building Department that

confirm when the retaining wall was built nor which side of the property line the wall was

built on.

Kie has maintained that she believes the wall was originally built when the Neighbouring

Property was built, exists for the sole benefit of that property, and that the Neighbouring

Property has caused the wall to lean.

5

4

l0

11.

6

7

8.

9

12.
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Reference: Affidavit of Kie Shiroma.

PART III _ STATEMENT OF DETERMINATIVE ISSUES

13 To determine whether the Order should be rescinded the Committee need only consider

two main issues. Those issues are the following:

A. Is the Appellant responsiblefor maintenance of the retainingwall?

, Does the wall existfor the exclusive benefit of the Neighbouring Property?

ii) Has the retainingwall trespassed onto 339's property?

B, In light of the foregoing, should the Order be rescinded?

PART IV - LAW AND ARGUMENT

A. Is the Appellant Responsiblefor Maintenance of the Retaining Wall?

, Does the retaining wall exist for the exclusive benefit of the Neighbouring

Property?

14. In cases where the original ownership of a structure cannot be determined, courts have

looked at factors such as which property benefits from the structure to determine who bears

responsibility for maintenance.

Referencez Caicedo v O'Neilr 2024 ONSC 940 at20-27.

15. ln Caicedo, the owner of a propercty that was subject to a Property Standards Order made

an application seeking contribution from a neighbouring property owner for the cost of

replacing a partially collapsed retaining wall.
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16.

t7.

18

19.

20

-4-

The Ontario Superior Court of Justice found that there was no legal or equitable

justification for ordering the neighbouring property to contribute to the cost of repairing

the wall.

In coming to its decision, the Court found that the exact location of the wall in relation to

the property line had no bearing on which property was responsible for maintaining the

wall. Instead, because the wall was on both sides of the property line, the Court looked to

which property benefited from the existence of the wall.

Referencez Caicedo v O'Nei1,2024 ONSC 940 at23-27.

The Court held that "a property owner has a right to be free from danger posed by a

neighbour's collapsing property, and being secure from such danger is not properly

characterized as a benefit."

Reference: Caicedo v O'Nei1,2024 ONSC 940 at24.

Similarly, in this case, the purpose of the retaining wall is to hold up the neighbouring

driveway and property more generally. The only effect of the wall on 339 is to prevent soil

and water from running onto the property, which is not properly a benefit but is a legal

right.

Requiring Kie to share the costs of repairing a wall that her property does not benefit from,

but which merely allows her Property to be free from infringement of its legal right would

be inequitable.

ii) Has the retainingwall trespassed onto 339's property?
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22

23

24

-5-

The Appellant submits that the retaining wall was originally built on 335's side of the

property line or was placed partially on 339's property without permission. The evidence

supporting this conclusion is the following:

i) The wall is similar in appearance to a smaller wall at the front of 335's property;

iD There would be no purpose for the wall to exist prior to 1980 when the neighbouring

property was constructed because the wall currently "holds up" the neighbouring

property and driveway; and

iii) the wall wraps around the back of the neighbouring property.

Reference: Affidavit of Kie Shiroma.

The neighbour's use of their driveway and property has caused the wall to lean and shift

further toward 339 over the years to the extent that the wall is now partially on 339's

property.

Reference: Affidavit of Kie Shiroma.

If the wall was placed on the 339 side of the property line by accident or has migrated over

the property line, then the retaining wall has trespassed onto 339's property and the

Appellant bears no responsibilrty for maintaining the wall.

Trespass has been defined as "the act ofentering upon land, in the possession ofanother,

or placing or throwing or erecting some material object thereon without the legal right to

do so."

Reference: Mann v Saulnier (1959), 19 DLR (2'd) 130 (NBSC) atl32.
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-6-

25. There are three required elements of the trespass:

D The intrusion onto the land must be direct;

iD The interference with land must be intentional or negligent; and

iii) The defendant's interference with the land must be physical.

Referencez Peter Ballantyne Cree Nstion v Canada (Attorney General)r2016 SKCA at 131.

27.

In this case, the retaining wall has physically and directly crossed the property line because

of the intentional actions of the neighbouring owners and their predecessors in using their

driveway and shovelling snow against the wall.

ln Bellini Custom Cabinetry Ltd v. Delight Textiles Ltd.,2005 OJ No 3687, the Ontario

Superior Court of Justice confirmed that similar facts constituted trespass.

In Bellini, the parties owned adjoining properties with a retaining wall between them that

had encroached across the property line progressively over several years.

The Court found that the neighbouring property, by parking cars near the retaining wall

had intentionally and directly caused the wall to trespass on the subject property.

28

29

Reference: Bellini Custom Cabinetry Ltd. v. Delight Textiles Ltdr2005 OJ No 3687 atll9.

30.

31.

In this case, the facts are similar because the retaining wall has moved across the property

line onto 339's property because of the neighbour's actions and property.

Where there is a trespass, the obligation lies on the trespassing property to address the

trespass rather than the wronged property.

It would be inequitable to order Kie to repair a retaining wall trespassing on her property.32.

Page 57 of 97



B.

33.

34.

35.

36.

"7 -

In light of the foregoing, should the Order be rescindedT

Considering the foregoing, maintaining the Order against the Property would be unfair and

contrary to the law.

Kie's property does not benefit from the wall, save by having the wall to protect against

the collapse of the Neighbouring Property, a legal right rather than a benefit. If the City

upholds the Order, it will effectively require Kie to pay to maintain her property's legal

right.

Furthermore, there is persuasive evidence that the wall has ended up on the property

through the actions of the current and former owners of 335. Again, if the City upholds the

Order, it will allow 335 to benefit from its own wrongdoing.

Therefore, the Appellant asks that the Order be rescinded.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this l7thday of July,2025

I\4ATTHEW P SUCHAN
Barrister and Solicitor

MATTHEW P. SUCHAN ON
BEHALF OF MATTHEW R.

SMILEY

ERICKSONS LLP

291 Court Street South

Thunder Bay, Ontario

P7B 2Y1

MATTHEW R. SMILEY (76074L\

Page 58 of 97



-8-

msmiley@ericksonsllp. com

Tel: 807-345-1213

Fax: 807-3 45-2526

Lawyers for the Appellant
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